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Federal Litigation on ACA’s Requirement to Cover Preventive Services
May 2023 Update

On May 15, the U.S. Court of Appeals for the Fifth Circuit issued a ruling that stays (pauses) the lower court’s ruling in
Braidwood Management, Inc. v. Becerra (“Braidwood”), regarding group health plan coverage of preventive services.
The stay means the ACA requirement that plans cover USPSTF-recommended items and services (with an A or B
rating) is in effect until the Fifth Circuit rules on the merits of the case. We believe parties will be asked to submit
briefs to the court this summer, which will be followed by oral arguments before a decision is issued. We will continue
to monitor the case for updates and provide any additional information as it becomes available.
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N . . . . Plan Sponsor Implications
Federal Litigation on ACA’s Requirement to Cover Preventive Services

April 2023 Update

On March 30, 2023, the judge in this case issued his long-awaited remedy order in Braidwood Mgmit. Inc. w Bacerrs,
an the appropriate remedy for his September 7, 2022 opinion, finding that the LS. Preventive Services Task Force
[USPSTF) experts” appeintments violated the Constitution's Appointments Clause. The court vacated all actions of the
U.5. Departments of Health and Human Services, Labor, and Treasury [the “tri-agencies”) implementing and enforcing
the Affordable Care Act’s [ACA) requirement to cover without cost-sharing USPETF preventive services with "&" or "B
ratings. The order also enjoined enforcement of those requirements in the future. The court also found that the PrEP

Given the recent ruling by a federal
judge in Texas invalidating much of
the Affordable Care Act's coverage
of preventive care without cost
sharing, 72% expect to continue

[a medication taken to prevent HIV contraction) mandate violates the plaintiffs’ rights under the Religious Freedom
Restoration Act [RFRA) and stopped the tri-agencies from enforcing the PrEF mandate against the plaintifis.
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Federal Litigation on ACA': Requirement bo Cover Preventive Services

On Sephember 7, 2022, a federal district court judge in Texas ssued a ruling that calls indo
question the requirement in the AMordable Care Act for plan sponsors to provide
Preventiee SEncEs B Nd coat 10 plan snrolbes, The judpe Tousd that mesben of one of
the agercies making coverage recommendations, the LUS. Prevenbive Services Task Force
[UEPSTFL were nok ywiully appointed under the Comtfution because they do rob
require Senate confirmation. In additicn, be held that regeiring the plaistifl in this case ta
pay for HIV prevention violates their religiows reedam,

T rubng mary ko buf mof requine phen pamarn, vcudmg empirpens and plam wilng
on the Markefploor, I odiol cowiope of Narid previelivg denacel and impods ggif
iherutg andior apply Srdushides AL Tho pour, 5 unchecr what Ty sl ifem are, wnde
B ko iy Chis cose o diecidied To walf fo Ssuer asother redisg om whal e crmedies for
these plointififs ore and how the decision may opply rotionwide.,

Deperding on what the judge sy reparding
swrrchan, papery sed pisn Sponort may now b
o decide whether to keep Arst-doliar coverape for
HA¥ prwanstion snd for the 32 coessnties seovicey

deductibles ard copays For ot least some of thoie
wrwicer, Services recommended by that agency
nclude poreening beis for  bresst cancer
colorectal cancer snd lung cancer, ewsally
tranumithed infections, disbetes, and depresiion
Motably, the pedge upheld the comtitutonality of
o other spencies that recommend preventive
wrvicer — the Heslth Rewuroes snd Servicer
Adiminitration [HASA] snd the CDC Advisory
Committes on immunicetion Praction. 5o fine
dollar coerage for the services they recomemend
for womes and dhildeen and for immenizstions is
nof in jeopardy

Thar rewlt of this reling cosld be & patchwerk of
diere-t Reath plan Seugra snd presenbae
WETWiCET COVETAgE I vaviows indusiry sectors. mnd
diflerent party. of the country, i this decizion does
spply natiomwside, employer: snd other plan
tpomon may wish fo endevisks an Bem-dby-fam
seview of all provimthes servicrs curnestly cowered
w0l determing whether bo Impote o5t tharing or
deductibles depending on & wariety of latiors sech
e efectvenens of & particular pervice [to the
wxtent dats i awsilabsde), the seployer's particular
rduitry and  whether oot e e
particularly important, with particular fooss on
reducing Barviers b Btteis 1 derwies Bor lower

paid B mapinalined communitied. There i
sigrificant concern Ehat imposing cost tharing for
Eranventivg serviors will wories ealth diigpas .

Crmral, there is concens that 8 paschwecrk of
prevenlive Senices Coveinpe will Chuse
conhuion  wrong  both  prowiders  aed
patients and Chuse the owersll system oo bose
some of the gains made mver the past few
WA in enparing mone people Bave Soom
by B use preventive Ghfe. A payer of plan
SpORGOr il IRpese Dol shiving of apedy
dedhectibles W preventive Sendces in oder
b reduce coot inoresses, ot et s the thor
TN, Mguee, thene i very STong evidence
that scoess be ard e of prewentive serdces
s Peduced when Sebied 10 Lot sharing asd
s oould rewl bs lower Taowp of
preventive senvices and ower e impac
health pavomes

Emplesyers will wasst 1o o ey weigh these
T DOMl i OIS — bedpeng D evTeuss o
ot Moweer by impasing some bind of cost
shawing verus the pobental 107 eis heplng
less prodhuctive Bnd potentislly mose oty
employees b dependents over e This
rulry b especialy true i 3 large portion of an
employer's Covened population & covered in
& hagh-desiuctible: heaki plan

We will bt monlering Bhis coe Tor ey
Rurther developments, nduding how e
Jusge i this pAITCUIN ClSe determinss The
begnl rerrasches Foor the plaintifls We will b
wirking clobely with o4 sater organinyson;
here in B o analyne afy further ctivity
frem this couri o help  determine
whether s this reling may sffen ERi54
D SO Rt

Plan Sponsor Implications

Although the court held that the
U3P3TF's appaointments viclated
the Constitution, Congress
essentially adopted the USPSTFs
recommendsations that were in
effect when it passed the ACA on
March 23, 2010. Thus, it appears

that the court’s ruling only affects

USPSTF recommendations made
or updated on or after March 23,

2010, and therefore, plan sponsars

are still required to cover as ACA
preventive services USPSTF
recommendations that were in
effect prior March 23, 2010.

Baoth parties in the lawsuit can
appezl the decision to the 5th
Circuit within 60 days. We expect
that the tri-agencies will ask for 2
stay of the decision pending
appezl. In the short term, the
court’s ruling appears unlikely to
have an immediate impact on
most plan sponsors. However, if
the decizion remains intact, plan
sponsors could hawve significantly
more flexibility in the manner in
which they cover certain

preventive services going forward,
abzent congressional action to the

CONtrary.

www.nationalalliancehealth.org

providing coverage for all
preventive services at 100%; 6%
expect to be more selective; and
22% did not know how they would
approach coverage for preventive
care services

With Regard to the Recent Texas
Ruling Modifying the ACA
Preventative Services Mandate

Don't know
22%

We expect to selectively review which
preventive services would continue at 100%
coverage if not mandated by law

Please see the press release and
full survey results here


https://www.nationalalliancehealth.org/www/news/news-press-releases/immunization-remains-critical
https://connect.nationalalliancehealth.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=031d626c-c52d-cd09-fbfb-b8ddbde986f8&forceDialog=0
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